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This case of first j.mpression involves Ehe boundaries, the

inEerplay, and the common ground between federal law and sLate

law in t.he conEext of tshe confidentialiEy reguirements in

Cati fornia's new st,at ,uEe channel ing a municipal iUy throujh a

neutral  evaLuaEion process before f i l ing a chapter 9 case to

adjusE debts under the U.S. Bankruptcy Code.

Upon f i l ing this chapEer 9 case, lhe CiLy of SEockton f i led

the instant motion invoking Ehe part, of California Government

Code S 53?60.3(q) thaE. authorizes a bankruptcy judge ro l i fE Ehe

shroud of conf ident, ial i ty f rom Lhe pre-f i l ing neuEral evaruat ion
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for the l imiLed purpose of estabLishing Ehe ciEy,s el igibir icy

fo:r chapt,er 9 rerief . This court accept.s the invitat.ion only

wi.th respect to t,he one chapter 9 eligibility etemenr for which

state J-aw provides the rule of decision and otherwise decrines

because sLale evj.d.ence law does not govern evidence in federal

court. on issues when federar 1aw provides the rule of declsion.

Nevert ,heless, '  f  ederal  pol icy encouraging set.Element also

favors preserving confidentialicy of compromise discussions and

permits federal  t r ia l  judges to rat ion the disclosure of

confidenlial settlemenE discussions on Eheir own aut,hority.

Hence, this courL wi l l  impose a conf ident. ial i ty protecEive ord€r

and Lake an incremental approach Eo disclosure as there is no

indicat ion in Ehe case as yet thaE degai led evidence of

confidential discussions will be needed in order to determine

chapger 9 el igi .bi l i ty.

The City ot Stockt,on, Cal i fornia, f i led this chaptser 9 case

on June 28, 20L2, fol lowing the eonclusion of the newly-enacEed

pre-fil ing neutral evaLuaEion reqgired by California Government

Code S 53?50 as a precondit ion for permit t ing a Cal i fornia

municipal iEy to f i le a chapter 9 case.

The next day, Ehe CiEy f i led this Emergency MoEion For Leave

To Introduce Evidence Relating To NeuEral Evaluatj-on Process

Under Government Code S 53760.3(q) seeking permission Eo

int,roduce evidence as to: (1) the number and length of meetings

-  2.-
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between Ehe City and i ts creditors;  (2) the ldent iEy of t .he

parEicipants at such meeEings; (3) t ,he types of issues discussed;

{4) the f inancial  and other information shared; (5) Lhe offers

exchanged and t,he discussions beLween t,he parties; and (G) the

staEus of negot iat , ions between the City and each int ,ereeted parry

as of t ,he pet i t ion dat.e

Oral argumenC was entertained in

This decision memorial j .zes Lhe rul ing

end of t,haE hearinq.

open court  on JuIy 6, 2AL2.

made from the bench at the

Ana.lysis

Context matEers. Here. what is going on is the process of

det.ermining whether Eo enE,er an or.der for relief, which is the

iniEial  judicial  Eask i -n every chapEer 9 case. we begin with an

invgnEory of ihe essenEial  _elements for chapt,er 9 el igibi l i ty and

how one goes about decermining Ehem, before assessing Lhe effect

of Government,  Code S 53750 on this chapt.er 9 case.

r

ChapEer 9 is pecul iar in that Ehe f i l ing of a voful t . ty

pet ic ion does noE consEitutre an order for  re l ief .  11 U.S.C.

S 92L (d) .  Rather,  the municipal i ty must be prepared to l i t igate

i ts way tso an order for ' rel ief  in i ts voluntary case by

demonstrat ing i t .s el ig ibi l l ty Eo be a chapter 9 debtbr and

establ ishing that i t  f  i led the peBit ion in good fai th.  l - l -  U.s.c.

ss 109 (c)  & 92L (c)  .
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A

Five essent. ial  elemenbs for el ig ibi l i ty to be a chapter 9

debtor are.set ,  for th at  t -1-  U.s.c.  S rog(c),  Eo which i i :  appended

a good fal t ,h f i l ing requiremenL by Ll  U.S.C. S 921(c).  2 CoLLTER

oN Barvrnugrcv fl tOg.Oe (AIan N. Resnick & Henry ,J. Sommer eds. 16th

ed. 201i-)  (  "Cor,r ,rnn" )  .

FirsE, there must be a "municipal iEy," which is def j -ned as a

"polit,ical subdivision or publie agency or instrumentaliE,y of a

state."  1 l -  U.S.C. SS t-01(40) & 109(c) (r) ;  2 Cor,Hpn

{ ror.  04 [3]  Ia l  .

Second, Lhe municipal i ty must be specif ical ly authorized, j -n

its capacity as a municipality or by name, Eo be a debtor under

chapter 9 by slate law, or by a governmental officer or

organizaEion empowered by st,aEe law Lo authorize such ent'ity to

be a debEor under such chapE,er.  11 U.S.C. S 109(c) (2) ;  2 Cot ' t ' ren

f  rog. 04 t3l  tb l  .

Third, t t re municipal i ty must be " insolvenE, "  which is

specialJ.y det ined for chapter 9 purSoses as "( i )  general ly not

paying its debts as they become due unless such debt,s are Ehe

subject of  a bona f ide dispute; or ( i i )  unable to pay iEs debEs

as they become due-" ] . l -  u.s.c.  SS '101-(32) (C) 6.  L09(c) (3);  2

coLLrER n rog.04 [3]  [c]  .

Fourth, Lhe municipal i ty musE desire to effect a plan to

adjust the debts itr is generally not paying or unable to pay. 11

u.s.c.  s 109(c) (a);  2 cowrsn 1[  ros.04[3]  [d] .

Fi f th,  a creditor negot. iat ion requirement may be satsisf ied

-4
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by one of four al ternat ives. The municipal iCy must have: (A)

obLained the agreement of creditors holding at least a majority

in amount of Ehe claims of each class thaL it. inEends Eo impair

under a chapter 9 plan; or tB) negot,iated in good fait,h with

creditors and have failed to obtain Lh6 agreernent of creditors

holding at least, a majority in amount of the claims of each clasE

t,hat it int,ends t.o impair under a chapter 9 plan; or (C) be

unable to negol iate with creditors because such negot iat ion is

impracEicable; or (D) reasonably believe that. a creditor may

aEtempt t.o obEain a transfer that is avoidable as a preference.

1.1 U.s-c.  S 109{c} (s) ;  2 Cor,uen t l  rog.04t3l  te l  .

Here, the ci ty rel ies on the good-faiEh negot iat lon prong aE

S L09(c) (5) (B) of the crediEor negoLiat, ion requiremenE.

ff  the f ive essent ial  elembnEs are saEisf ied, Ehen t t le court

must order relief unless t,he debtor did not file the petit,ion in

good fai th.  Thus, this laLter "good fai th f i l ing" element can be

regarded as a sixth essent ial  element for chapter 9 rel ief  in Ehe

sense Ehat relief will not. be ordered if Lhe case was not filed

in good fai t ,h.  Compare 11 U.s.c.  S 921(c),  wi th J4! .  S 92L(d).

The

elements,

rel ief .  l

B

burden of  proof,  aL least  as to Ehe f ive S 109(c),

ib on Ehe municipality as Ehe proponenE of voluntary

Int ' l  Assn- of  Firef iqhters.  Local  1185 v.  Ci tv of

'cj.ven that. Ehe City is relying in this insEance on the
good-fai th negot iat ion prong of  S 109(c) (5) (8),  debate abouE who
has the good-fai t .h f i l ing burden under S 921(c) can safely be

-5
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' -_ Case 1^ 321 18 Ft'e426 Paee 6 et 23 *-.*

Varrejo {rn re c iev of  val le jo) ,  406 B.R. 280, 28g (gtrr  i i r .  EAp

2OO9) ("Val le jo, , ) ;  fn re Val lev HeaIEh Sys.,  383 B.R. 156, lG1

(Bankr.  C.D. Cal .  2008) ( .Val ley Heal th, , ) ;  f .n re Count l l_Q.]q

Oranqe, f83 B.R. 594, 599 (Bankr.  C.D. Cal .  1.995) ( , ,orar lge

Cqunty") ;  2 Cou,rnR n fOg.O4 t2l  .

The quanEum of proof, there being no contrary indicaLion in

staEute or 1n controlli_ng decisionatr. law, is the familiar

i rreponderance-of*evidence standard, of  basic civ i l  l i t igat ion.

Noehlng suggest.s there should be a higher burden. This

conclusion comports wich Ehe argument by the auLhors of the

Collier Lreatise that the burden should be liberally applied in

favor of  grant, ing rel ief  .  2 Cott ten t l  fos.04 t3l  .

Clarifying that the quantum of the burden is preponderance

of evidence matters in the present instance becausb the logic

behind Ehe breadth of Lhe City,  s reguest to dispense with

conf idenEial iEy of the pre-f i l . ing neutral  evaLuat ion appears Eo

rest on Ehe. incorrect,  premise Ehat,  the City wi l l  be subjected to

some higher standard of proof than preponderance of evidence.

c

The procedure for resolving t ,he el igibi l i ty guest ion

resembles ordinary federal  c iv i l  l iEigat ion. The pet. i t ion and

supporting materials function as the equivalent of a complaint,

and objecEions to che peEition as the ans\"er. Material factual

left to another day as it seems improbable (but. not, impossible)
EhaE good-fai th negot, iat ions would precede a f i l ing tshar is made
not in good fai t .h.

-6
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--- €ase 12 321 '18 Boe 426 Paee 7 ef 23

disputes wi l l  be resolved by way of t , r ia l .

-Once the pet. i t . ion is f  i led, not ice of commencement of the

case must.be published for three gonsecutive weeks in a newspaper

of general  c irculat ion within bhe distr ict  and a newspaper of

general circulation among bond dealers and bondholders. 11

U.s.c.  S 923. one purpose of  such nbt ice is to alert  part ies in

interesE to the opportunity to i 'object" Eo the peEiEion.

The courL resolves object. ions to the pet i t ion by fol lowing a

not ice and hear ing procedure.  11- U.S.c.  SS 921.(c)  -  (d)  .

By process of el iminaLion, the relevant Procedure is ehe

RuIe 9014 "conEesbed matter."  Fed. R. Bankr.  P.  9014. Al t t tough

Ehe not ice-and-hearing requiremenL of S 921 (c) puts Lhe quest ion

of Uhe order for rel ief  into a l i t igat, ion conEext,  the Federal

Rules of Civil Procedure do not directly specify a procedute for

chapter 9 cases. Neither tshe contesLed peEit ion provisions of

Rules l-011 and 1018 nor the adversary proceeding rule apply in

chapt.er 9.  What remains is the Rule 9014 "conEeseed matter"

procedure.

under Rule 901-4, aside from Ehe absence of formal pleadings,

most of the adversary proceeding rules app1y. Fed. R. Bankr.  P.

901-4 (c) .  Test. imony of witnesses in any disput.ed mater ial-  factual

issue in a conLesE,ed matter muSE be taken in Ehe Same manner as

testimony in an adversary proceeding - in other words, a facE-

based contest in a contested magEer is to be resolved by way of

t r ia l .  Fed. R. Bankr.  P.  90L4(d).

As Ehe peEition and supporting documents function as a

7-
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complaint to place before Ehe court  the arregat ions and factual

basis for rel ief ,  i t  is appropriate that facts be al leged wit .h

respect,  Eo each essent ial  element suff ic ient to make plausible

t.he proposit . ion Lhat,  the City is ent i t led to an order for rel ief .

fn other words, at  least a pr ima facie case'needs Co be staE,ed.

Indeed, t ,he City urgJes thaE i ts need Eo asserE a plausible

case as to each essent. ial  element,  for el ig ibi l i ty just i f ies

dispensing with al l  of  Ehe conf ident ial i ty protect ing tshe pre-

f i l ing neuEral evaluat ion discussions. Rs wi l l  be explained,

however, a more incremental approach is appropriate.

The acE,uaL nature and extent of the litigat,ion and the

increments of discLosure wi l l  depend upon Ehe issues EhaE are

actual ly jo ined by way of object ion Eo the peEit ion. f f  Ehere

are no object ions, then the court  wi l l  be ent i t led (but not.

required) tso rely on the prima faeie case as a basis for ordering

rel iet .  I f  there are objectsions, a tr ia l  wi l l  ensue, Ehe

complexion of which will depend upon the nature of tshe dispuce

and may tr igger broader disclosure of pre-f i l ing discussions.

. I I

The state is t,he chapter 9 gatekeeper by virtue of

S 109 (c) (2) .  BUE t.hat gatekeeping funct ion ends once the gaEe is

opened and a chapter 9 case is f i led.

-8
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Case-+*A*HB--€ee-a26 I'aee I ef 23

A

The gat,e is Lhe reguirement that a municipality is el.igible

to be a debEor in a chapter 9 case only i f  iL is specif ical ly

auEhorized by state law, or by a governmental officer or

organj.zation empowered by state 1aw t.o authorize the municipality

to be a debtor under chapt,er 9.  I l -  U.S.C. S I09(c) (2).

California has engineered the parameLers of its gate in

Cal i fornia GovernmenE Code S 53?50, which autshorizes any qouncy,

ciEy, distr ict ,  publ ic authori ty,  publ ic agency, or ent i ty t .hat

qualities as a municipality under the Federal Bankruptcy Code,

other than a school district,t to be a debtor under chapter 9 but,

recent. ly imposed precondit ions for whieh this case funct ions as

the maiden voyage. The municipal i ty must eiEher engage in a

neuEral evaluat ion process for a specif i .ed period or iEs

governing board must declare a fiscal emergency pursuant to

specif ied procedures. CAL. Gow. Cope S 53750.3

2The stat,uEe appl ies bo any " loca1 publ ic ent i ty,  "  which is
def ined as:

( f)  "Local publ ic ent i ty" means any counEy, clEy,
distr ict ,  publ ic authoriEy, publ ic aSJency, or other entsi ty,
withouE l imitat j -on, Ehat is a municj .pal i ty as def ined in
Sect lon 101 (40) of  Ti t le 11 of  the Uni .Eed SLates Code
(bankruptcy),  or that qual i f ies as a debEor under any other
federal  bankrupLcy law appl icable to local publ ic ent iEies.
For purposes of Ehis art ic le.  " local publ ic ent, i ty" does not,
include a school  d iscr ict .

Car, .  Gow. Coon S 53760.1(g).

rThe basic authorizat ion i .s:

A focal publ ic enEity in Lhis state may f i le a pet, ie ion
and exercise powers pursuant to applicable federal

-9-
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B

If the neutral evaluabion process concludes without. having

resolved al l  pending dispuees with erediEors, Ehe municipal i ty

may f i le a chapter 9 peE. i t ion.  Car, .  Gow. Coop S 53760.3(u).o

The municipal i ty and al l  in leresEed part ies part ic ipaLing in

the neutral evaluation process have a duEy Eo negotiate in good

faiEh. cAL. Gow. Cone S 53?60.3 (o) .

The parLies musE maintain the confidentsiali.ty of the neutral

evaluat ion process and "no| disclose statements made, information

disclosed, or documenEs prepared or produced, during the neutral

evaluation process, at the conclusion of the neutral- evaluaEion

process," ot during any bankruptcy proceeding except upoi'r

bankruptcy law if either of the following apply:
(a) The local publ ic enEity has parEicj-pat.ed in a neutral

evaluaEion process purEuanE to SecEion 53750 '  3 '
(b) The 1oca1 public ent.ity declares a fiscal emergency

and adoptrs 
" 

resoluEion by a majoriEy vote of the governing

board pursuant Lo Seceion 53750.5'

car, .  Gow. coDE s 53?50, as amended by Assembly Bi l I  505, approved

by Governor,  October 9, ?OLL, etfect ive ' fanuary L'  2OL2'

4The sLatuEe Provides:

(u) If the 60-day time period for neutral evaluation has

expired, including iny extension of Ehe neutral evaluation
paEt tne init.ial SO-aay Eime period pursuant to subdivision

1rl ,  and the neutral  evaluat, ion is compleLe wigh di f ferences

resolved, the neutral evaluaEion shall be concluded. If tshe

neutral evaluation process does not resolve all pending

disputses with credilors the local public entit,y may file a

pecition and exercise powers pursuant Eo applicabLe. federal

Lankruptcy 1aw if, in Lne opinion of Ehe governing board of

the local publ ic enEiEy, a bankruptcy f i l ing is necessary'

CAr. .  cow. CoDE S 53750.3(u).

10-
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agreement, of all parEies or, for the limited purpose of

determining chapt,er 9 eligibility under S 109 (c) , upon penniseion

of t,he bankruptcy judge. CAL. covr. CoDE S 53750,3(q) .s

I I I

The question becomes the extenE to which t.he California

confident,iality provision applies in t,he conduct of this chapter

9 case and, to the extenE it does not apply, how to deal with

matE,ers warran[ing conf identiality.

A

A chapt,er 9 case is,  by def iniEion, a federal  proceeding in

a federal courb, One particular cqnsequence is tbat the Federal

Ru1eg of Evidence apply to this bankruptcy case. E.Q. ' ,  Fed. R.

Evid.  1101(b) .

s?he precise statutory langruage is:

(g) The parcies shal]  maintain Ehe conf ident ial i ty of  the
neut,ral evaluaEion procesE and shaL] not disclose staEemenEs
made, information disclosed, or documengs prepared or
produced during Ehe neutral evaluation process, at che
Lonclusion of Ehe neutral evaluation procea6 or during any
bankruptcy proceeding unless either of the following occur:

(1) AII persons EhaE conduct or otherwise parLicipaee in
the neutral evaluation expressly agree in writing, or orally
in aceordance with sect,ion L1L8 0f E.he Evidence code. to
disclosure of the communicat ion, document,  or wri t ing.

(2) The informagion is deemed necessary by a judge
presiding over a bankruptcy Proceeding pursuant. to chapter 9
of Tit.le 11. of the United Staces Code Eo detsermine
eligibility of a municipality to proceed with a bankrupEcy
proceeding pursuant to sect. ion 1.09 (c) of  Ti t le 11 of the
United StaLes Code.

Cer, .  Gow. Cooe S 53760.3 (q) .

-11 -



I

2

J

,|
T

5

6

7

8

9

l0

l l

t2

l3

t4

l5

t6

t7

l8

l9

2A

2t

22

23

24

25

26

27

28

-ffi{aas*+*€f-?3

Wit.h respect to pr iv i leges - and Cal i fornia,s

confidentiality reguirement arguably in the naEure of a privilege

under California Evidence Code S 11196 - Ehe cont,rolling federal

provision is Federal  Rule of Evidence 501_:

Rule 501. Priv i lege in General
The common law - as interpreted by Unit.ed States courts

in the light. of reason and experience - governs a claIm of
privilege unless any of the following provides otherwise:

.  the United States -Const. i tuEion;

.  a federal  sE,atute; or

. rules prescribed by b.he Supreme Court.
But in a civ i l  case, state law governs pr iv i lege

regarding a claim or defense for which staee law supplies
Ehe rule of decision.

Fed. R. Evid.  501_.

The rules on privilege apply to all st,ages of this chapter 9

case. Fed. R. Evid.  r : .01(c) .

I t  fo l lows that,  the conf ident ial i ty provision of Cal i fornia

Government Code S 53?60.:(e) apply only to Ehe extenE that t .his

bankruptcy court corifronts a guestion governed by a state rule of

decis i .on.

fn Ehe contexE, of chapter 9 el igibi l i ty,  sEat,e 1aw provides

the rule of decision only for S 109 (c) (2) :  whether the enEiEy

"is speci- f ica1ly authorized, in i ts capacity as a municipal i ty or

by name, to be a debtor under such chapter by SEate J.aw, or by a

governmental otficer or organizaEion empowered by SE,ate ]aw to

authorize such ent, i ty Eo be a debtor under such chapter, .  [ .J"

rndeed, S L09(c) (2) presents a quest ion of pure staLe law.

Under t.hat, provision, iE. has been deEermined as a matber of New

6Cf. GovernmenE Code
incorporat.ing Cal. Evid.

S s3760.3 (q) (speci f ical ly
Code S 1118).

-12
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I

i

----{ i :asff i .  Paqe 13e{23 ._*.

York state constitutional 1aw that t,he Governor of New yoik had

the auLhori ty to authorize an ent i ty Eo f i le a chapEer 9 case.

In re N.Y.C. Of f  -Track BetEing Corp. ,  427 B.R- 2SG, 264 (Bankr.

S.D.N.Y. 20l-0') .  By the same token, nothing in New York law

empowered the Suffolk County (N.Y.) Legislature Eo aut,hor ize a

chapter 9 f i l ing. In re Suffolk Re$t l>nal Off  :Track Bett , ing

.  p-- ,  452 B.R. 3g7, 4L4-2L (Bankr.  E.D.N.Y. 2011) .

Here, Cal i fornia constructed i ts own gate at the entrance Co

the chapter 9 arena and is entitled to have it construed as a

mat. ter of  st ,aEe law.

AI1 other el ig ib i l iLy guest ions under S iO9 (c)  -  S 109 (c)  (1)

rnunic ipd. l lEy;  S 109 (c)  (3)  insolvent;  S 109 (c)  (+) desire Lo ef  fect

plan of  adjustmenE; and S 109(c) (5) crediE.or negot iat ion -  and

the good fai th quest ion under S 921 (c) are f ,ederal  quest ions

based on, and created bf, the federal BankrupEcy code and subjecE

Eo a federal  rule of decision as uo which Lhe Cal i fornia

conf idenuial icy provision does not control

In short, tshe only portion of California Governments Code

S 53750.3(g) thaE appl ies Lo the chapter 9 el lg ib i l icy analysis

in chis instance is the quest.ion whether the CiEy complied wiEh

the neutra] evafuation requirement.

B

Having concluded that t.he California

confidenLialiEy requirement. applies Lo S

S 109(c) (2),  Ehe focus shi f ts to what Ehe

:
statutory

109(c) (2),  but  only uo

CiEy wants permission

-L3



I

2

5

6

7

I

I

t0

l l

l2

l3

l4

ls

l6

I7

l8

l9

2A

2l

?2

23

24

2s

26

27

28

Case 12-3?t*ffi'ea26' -Paoe 14 of 23

Eo disclose, which begins with a focus on the precise Eerms and

Lhe conf ident ial i ty st ,atute in order to ascertain what,

not protected.

meaning of

is and is

The terms of Cal i fornia Government,  Code S 53760.3(q) provide

(with the cr iEical  Cerms emphasized) I

(gt  The part , ies shal l  maintain the conf idgnt ial i ty of  the
and shall not disclose statemenEs

Bade, , or documents prepared or
produced during Ehe neutral evaluation process, at the
concLusion of the neutral evaluation process or during any
bankruptcy proceeding unless either of the following occur:

{1) Al l  persons that conduct,  or otherwise
participate in the neutral evaluation expressly agree

. in wri t . ing, or oral ly in accordanee with Sect ion 1.118
of the Evidence Code, Eo disclosure of Ehe
communj.calion, doclrment, or !gli-!ing.

(2) The information is deemed necessary by a judge
presiding over a bankrupt.cy proceeding pursuant Lo
chaptser 9 of Tit.le 1,1 of the uniEed sEaEes code t.o
determine el igibi l i t ,y of  a municipal i ty to proceed with
a bankrupE,cy proceeding pursuants to Sect,ion 109(c) of
Ti t le 1.1 of Lhe United SEates Code.

CAr. cow. Cooa S 53750.3 (q) (emphases suppl ied) .

The imporEant, quesLion relaEes to the meaning of the phrase

"mainLain t .he conf ident ial i ty of  Ehe neuEral evaluaEion process."

It is noteworthy t,hat, the remainder of the sectj.on refers only to

specif ic cacegories of st ,atements, communj,cat ions, informaEion,

and docurnents and is followed by a temporal clause extending the

prot,ection beyond the conclusion of the neut,ra.I evaluation

process. FurLher,  the parE thaE provides uhat al l  part ies can

agree Eo disclosure of communicat lons, documents, or wri t ingrs

says noLhing abour the process itself . cAt. Gow. cooa

S s3750.3 (S) (1) .

The analysis is informed by two findings made by the

1.4



I

2
a
J

4

J

6

7

8

9

l0

l l

t2

r3

l4

l5

l6

t7

r8

l9

20

2l

22

23

24

25

26

27

28

ease-****f*H€#*S - Paee-1s af ?3 -

Cali fornia legislature in Assembly Bi l l  506 ("AB sOG'. ' ) .  which

enacted Ehe amendmenEs to GovernmenE Code S 53?50 creating the

neut.ral  evaluaEion process. First ,  i t  found that . .al1owing the

interesEed parties Lo exchange informaE.ion in a confidential

environmenE with the assisEance and supervision of a neutral

evaluat,or" assists in det.ermining vrhet,her obligat,ions can be

renegot, iated on a consensual Lasis. '  Second, i t  made f indings

designed to excuse t,he neuEral evaluation process from open

meeting 1aws, which f indings focused on Ehe need for "secure

documents. "

The st.atuE.e is not ambiguous on what remains confident,ial

aft.er the neuEral evaluation process is complet.ed. WhaE remains

protected are the more specific items listed in Government Code

S 53?50.3(q):  "stat ,ements made,"  " informat ion disclosed,"  and

"documents prepared or produced" or,  as Listed later in the

provision, "communicat.ion, " "documenE, " and "\rtriting . " This is

general ly consistent with the "secure documenE" f inding of 5 ? of

AB s05.

'The precise f inding in AB 505 on this poinE is:

(gt Through Ehe neuEral evaluaLion process, the neutral
evaluator,  a special ly t rained, neutral  third parEy, can
assist  the municipal i ty and i ts creditors and stakeholders
to ful ly explore al ternat ives, whi le al lowing the interesEed
part,ies Eo exchange information in a confidential
environmenE'with the assistance and supervision of a neuLral
evaluator to determine whether the municipality's
contractual and f inancial  obl igaEions can be renegot iated on
a consensual basis

CaI.  Assembly Bi l l  506, S 1(g),  enacted and approved by Governor,
Oct -  9,  2011.

-  1q
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But the staEute is ambiguous about Ehe temporal aspect of

the meaning of the phrase "maintain the confidenEialj.fy of Ehe

neutral  evaluatsion process" in Government Code S 53750.3(q).  In

cont,ext,  the cour!  concludes thaL i t  is a reference to Ehe enEire

process that functions Eo impose a shroud of secrecy only during

the pendency of the process. During the pendency of the process,

it is not permissible to reveal the number and length of

meetings, Lhe ident i ty of Lhe part ic ipants, che tyPes of issues

discussed, and the sEatus of negot iat ions because that

information ie part  of  Ehe "conf ident ial i ty of  the neutral

evaluation process." While there may be good reason to conLinue

Lo protecE "statements made, "  " informaLion disclosed, "  and

"documents prepared or produced" even after the neutral

evaluat ion process concludes, the jusEif icat ion is weaker for

protecting the number and lengLh of meeLings, identity of

part ic ipants, Eypes of issues discussed, and status of

negotsiaEions when the process concludes.

This br ings into focus the ci ty 's request Ehat this court

gran| permission under the authority conferred on a bankruptcy

judge by Government Code S 53750.3(q) (z)  Eo reveal :  (1)  the

number and lengt.h of meetings betsween Lhe City and its various

creditors;  (2) the ident i ty of the pargicipants at such meet, ings;

(3) the types of issues discussed; and (4) the status of

negotiations between the City and each interested party as of t'he

pet i t ion date.

while this informaLion was appropriat,ely embargoed during

- .L6
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the conducE of the neutral evaLuaLion process by virtue of the

"maint.ain t.he confidenEiality,, clause, thaL confident.iali.ty

prot.ection ceased, as a mat,ter of California law, once that

process ended. Accordingly, there is no present impedimenc of

California l-aw to revelation of that infonnation in and during

the chapter 9 case.

The remainder of the Clty, s reguest - to reveal ,.financial

and other information shared, the offers exchanged and the

discussions between Ehe patrties" - does remain protecCed by

S 53750.3(q) because those categor ies f ib wi th in Ehe staeuLory

caEegories "scatements made, information disclosed, or documents

prepared or produced" for which protection unambiguously survj.ves

after complet ion of t ,he neuEral evaluaEion process.

This court is not presenEly persuaded that, any of Ehe

sEatemenEs made, information disclosed, or documents prepared or

produced during the neutral evaluaLion process, all of r,,rhich

remain protected under the California confldent,ialiEy

reguiremenE. are t tnecessary . . .  co deEermine el igibi l i ty" under

s L09(c) (2).  cRr.  Gow. coDE s s3?60.3(q) (2).  As Eo el ig ib i l iEy

issues under SS 109(c) (1) and (c)  (3) ,  (c)  (4) ,  and (c)  (5) ,  those

are federal  issues thaE wi l l  be addressed in the next sect ion.

As eo the sEaLe I 'aw issue under s 109 (c) (2) ,  the informaEion

that ei ther is not,  or is no longer,  proEected ( i .e.  number and

Length of meet,ings, idencity of participanEs, t)rpea of issues

discussed, and status of negot, iaEions as of pet i t ion date) is

el igible Eo be used without resErict ion and ought Eo suff ice Eo

-  Lt
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establ ish at .  least  a pr ima facie case Ehat,  s 109(c) (2) has been

sat isf ied and that,  as a matter of  Cal i fornia law, the City is

permiEted Eo f i le a chapE.er 9 case. fndeed, as to.  status of

negotiat,ions, counsel for t.he City announced duri.ng the hearing

on the moEion Chat agreement,s had been reached with two unions to

amend collecEi,ve bargaining agreements.

Accordingly, the Clty's reguest under California Government

code 5 53760.3(q) (1) wi l l  be denied, wi t ,houe prejudice to being

revisi ted in Ehe event a subsequent conEest over S 109(c) {2}

ar ises

c

The analysis now shift,s to Ehe federal law facet of Ehe

conf ident ial i ty issue. AI l  chapter 9 el igibi l i ty issues excepE

S 109 (c) (2) are creatures of federal  Iaw, and federal  law

provides Ehe rule of decision.

Federal  pol icy is as encouraging of set, t , lemenE.s a6 is staEe

law, but i t  cakes E,he di f fereng Lack of preferr ing such tools as

limit,ing admissibiLit,y in evj-dence and the protect,ive order as

being able to be fashioned to part icular s iLuaEions with more

precision than a blankeE pr iv i lege.

RuIe

and,

we

of

as

begin by dispensing with Ehe issue of pr iv i lege..  Federal

Evidence 50L conErols pr iv i leges in federal  l i t igat. ion

relevant to seEtlement,  and mediat ion discussions, rel ies

- t8
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on federal common law.

As no seEtlement discussion pr iv irege or mediat ion pr iv i lege

is recognized in ei ther Ehe U.S. Const iEuEion, or.  a federal

sEatut,e, or rules prescribed by the Supreme Court, the question

becomes whether there is a common-law privilege that has been

judieial ly recognized . . in Ehe l ight.  of  reason and experience., ,

Fed. R. Evid.  501.

There j.s an ongoing debatse over whecher there should be a

federal common law setElemenE negotiation privilege. In re MSTG.

' Inc. ,  675 F.3d 1337, ] .342 (Fed. Cir .  20t2) (*MSTG").  The

circuiEs t.hat have addressed the quest,ion are divided. The Sixth

CircuiL recognizes such a pr iv i lege; the SevenEh Circui ts and the

Federal Circuit do noE. Goodvear Tire & Rubber Co. v. Chiles

Power Supp]v.  Inc.  ,  332 F.3d 976, 979-83 (5Eh Cir .  2003)

(pr iv i lege recognized);  In re Gen. Motors Corp, Enqine

fnterchanqe t i t iget , ion,  5g4 F.2d 1105 ,  LL24 n.2O (?th Cir .  LgTg)

(no pr iv i lege);  MSTG, 5?5 F.3d at .1343-48 (no pr iv i lege).

Although the Ninth CircuiE does not appear to have t,aken a

posit ion, distr ict  courts within the Ninth CircuiE are divided on

Ehe quest ion. I" latsushita Elec. Indus. Co. v.  Mediatek. Inc.,

2oO7 wL 963975 (N.D. CaI.  2OO7) (no pr iv i lege), '  Cal i fornia v.

Kinder Morcran Energy Partners.,  L.P. t  ZOLO WL 3988448 (pr iv i lege

recognized) .

For purposes of t ,he present si tuat ion, this court  is

persuaded by the Federal Circuit's comprehensive analysj,s BhaL a

set, t , Iement,  negot. iat ion pr iv i lege is not necessary- In

-19
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parEicular.  other tools in the toolbox -  especial ly the

protect ive order -  are adeguate Lo proEect conf ident ial iEy of

sett lement discussions where necessary Eo pronoEe set, t lement.

see MSTG, 675 F.3d at ,  L345-47. s ince nei . ther the Ninth c i rcdi t .

nor the supreme court, has recognized a setElemenc negotiation

privilege as a matter of federal common Iaw, Bhis cburt holds

that the California neutral evaluaEion process is not protect,ed

by a pr iv i lege.

2

The }ack. of privilege is not Che end of the maELer. Federal

pol icy favors seEtlemenE and disfavors undermining sett lement

discussions in a manner that could chill the productivity of such

discussions in futsure si tuat ions.

a

Federal Rule of Evidence 408 prohibits admj.ssion inEo

evidence in civ i l  l i t igaEion of compromise offers and st,atements

made in negot,iations to prove or disprove the validity or amount

of a dispuEed claim or to impeach by prior inconsistent statemenE,

or contradict , ion.  Fed. R. evid.  408;

An object ion to the proffer of  any evidence in this case of

statemenE.s made, information disclosed, or documents.prepared or

produced during the pre-fil ing neutral evaluat,ion process, eiLher

during a hearing or in mot.ion papers and declarations, w!11 have

a sympathetic reception in Che eyes of t,he courE.

-20



I

2
a
J

4

5

6

: '7

i8
9

l0

i  l1

l2

l3

.14

l5

t6

l7

l8

l9

20

2l

22

,23

24

25

26

27

28

b

A prot.ecbive order issued under Ehe court,s inherenE

authority is also app.ropriate to preserve confidentiality in this

chapter 9 proceeding of Ehe st.atements made, informaEion

disclosed, or documents prepared or produced during t,he pre-

f i l ing neutral  evaluaEion process.

AlEhough those pre-f i l ing di-scussions concluded, Ehe

seEElementr discussions are not,  f in ished. Experience of cases

such as Val lejo in this judicial  distr ict  teaches that fashioning

a successful  plan of adjustment is more of an exercise in

negot iaEion and compromise than a l i t igaEion exercise.

Accordingly, a sitting bankrupt,cy judge from anoEher

distr ict  has been appoinE.ed as Judicial  Mediator t .o be avai lable

to serve che needs of t.his case, wiEhout, prejudice Eo Ehe abilit.y

of the parEies also to employ pr ivate persons Eo faci l iEate

discussions. This measure is consistent with Ehe pol icy inherenE

in the alternat.ive dispute resoLution provisions in Ehe Federal

. rudic ia l  Code. 28 U.S.C. SS 551-53. Conf idenEial icy is

expressly cont.emplated. 28 u.s.c.  S 552 (d) .

whatever goodwil l ,  conf idence, and l ines of communicaEion

thaE may have been establ" ished.during the pre-f i l ing neut,ra]

evaluat ion process deserve to be fostered with t .he cert ,ainty uhac

wil ]  .be useful  in the discussions during tshis case. Such

discussions wi l l  be vi t .al  to che formulat ion of a successful  plan

of arrangement.

In issuing such a protective order, Ehis court is taking an

-2L-



I

2

3

4

5

6

7

8

9

l0

l t

l2

l3

l4

l5

l6

l7

l8

l9

20

2l

22

23

24

25

26

27

28

incremental approach. As the case develops, iC may become

appropriate to relax the proEecEive order in various respects so

t,hat the right,s of all part,ies can. be fulLy examined.

As a f i rsL j .ncrement,  of  disclosure, i t  is appropriate (and

"necessary"- i f  an appel late eourt ,  were Eo hold thaE the

Cal i fornia st ,atut.e appl ies to al l  e l ig ibi l i ty guesEions) to

aut.hor ize t ,he City tso release i ts . .?9o-page ,ask, creaE,ed by Che

City that det.ails the City, s current, situation and lays out. a

proposed plan - eguivalenE Eo a chapter 9 plan - Eo add.ress the

City 's f  inancial  short fa l l . , ,

This limited disclosure is necessary in lighE of Ehe ruling

by the Bankruptcy AppellaEe panel- of the Ninth Circuit in Vallejo

ehat S r09(c) (5) (B),  upon which Ehe City re. I ies for  e l ig ib i l i ry,

"requires negotiations wit,h credit,ors revolving around a proposed

plan, at  Ieast  in concept. . , ,  VaLlejo,  408 B.R. at .  297.

Disclosure of the proposed plan that formed the basis for

discussions during t ,he pre-f i l ing early neut,ral  evaluat ion is

part  of  the City 's pr ima facie case on Ehe issue of et igibi l iEy.

As not,ed, if objecEions to the pet.iEion are made t.hat place

various elements of el ig ibi l i ty in actual dispute, then furEher

relaxaLions of t .he protect ive order wiI I  be appropriat .e.

Conclusion

with respect to the quest, ion of  e l ig ib i l iEy under 11 U.S.C.

S 109 (c) (2) ,  the ci ty,  s motion wi l l  be denied as unnecessary to

tshe extent that it seeks permission t,o dispense wit,h

-22
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conf ident ial i ty of  the Cal i fornia pre-f i l ing neutral  evaluat ion

process wiEh respect. to the number and length of meetings beEween

the City and iEs creditors,  the idenEity of the part , ic ipants at

such meet, ings, the t ] t )es of issues discussed, and Ehe staEus of

negot,iations beE,ween the City and each ineerest.ed parEy as of the

peEiEion daEe. Those maEters are no longer conf ident ial  under

Cal i fornia law. The remainder of Lhe mot, ion, insofar as iE is

based on Cal i fornia GovernmenE Code S 53?60.s(q).  is  denied,

wiEhout,  prejudice.

With respect to sEatements made, information disclosed, or

d.ocumenE,s prepared or produced during the pre-fil ing neutral

evaluat. ion process, they are noE pr iv i leged but.  shal l  be

proEected from disclosure by a.protecEive order issued by t 'h is

court forbidding disclosure, which protective order may be

adjusted from time t.o time. The proEective order shall noe apply

Eo Ehe "?9o-page 'ask'  created by the CiEy Ehat detai ts the

City 's current s iLuat ion and lays out a proposed plan -

eguivalenE to a chapLer 9 plan -  Eo address Ehe City 's f inancial

short fa l l .  "

A separaEe order ur iLl  issue.

Dat.ed: ' fu ly 13 ,  2Ol2 .

UNITED STA BANKRUPTCY JUDGE
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