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D.C. No. OHS-15

Chapter 9

DIRECT TESTIMONY
DECLARATION OF PATRICK B.
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CONFIRMATION OF FIRST
AMENDED PLAN FOR THE
ADJUSTMENT OF DEBTS OF CITY
OF STOCKTON, CALIFORNIA
(NOVEMBER 15, 2013)1

WELLS FARGO BANK, NATIONAL
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CITY OF STOCKTON, CALIFORNIA,

Defendant.

Adv. No. 2013-02315

Date: May 12, 2014
Time: 9:30 a.m.
Dept: Courtroom 35
Judge: Hon. Christopher M. Klein

1
While this declaration is made in support of confirmation of the Plan, out of an abundance of caution, and because the evidentiary hearing on

Plan confirmation and the trial in the adversary proceeding share common issues, it is being filed in both the main case and the adversary
proceeding.
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I, Patrick B. Bocash, hereby declare:

1. I am an attorney licensed to practice law in California and admitted to practice

before the United States District Court for the Eastern District of California. I am an attorney with

the firm of Orrick, Herrington & Sutcliffe LLP, counsel of record for the City of Stockton,

California (the “City”), in this chapter 9 case. I make this declaration in support of confirmation

of the City of Stockton, California’s (“City”) First Amended Plan For The Adjustment Of Debts

Of City Of Stockton, California (November 15, 2013). Except as to those matters set forth on

information and belief, I have personal knowledge of the facts set forth herein and if called as a

witness I could testify competently to such facts.

2. Attached hereto as Exhibit A is a true and correct copy of excerpts of testimony

from the Deposition of Jennifer Johnston (“Johnston”), taken in this matter on March 6, 2014. It

has been redacted of information designated by counsel for Franklin2 as Confidential under the

Order Governing The Disclosure And Use Of Discovery Information And Scheduling Dates, Etc.

[Dkt. Nos. 1224 (Case), 16 (Proceeding)], as amended by the Order Modifying Order Governing

The Disclosure And Use Of Discovery Information And Scheduling Dates, Etc. [Dkt. Nos. 1242

(Case), 18 (Proceeding)]. The City reserves its rights to challenge any or all of these

designations.

3. Attached hereto as Exhibit B is a true and correct copy of the Judgment Of

Possession After Unlawful Detainer, filed April 19, 2012 in Wells Fargo Bank, National

Association v. City of Stockton, Superior Court of the State of California, County of San Joaquin,

Case No. 39-2012-00277622-CU-UD-STK.

4. Attached hereto as Exhibit C is a true and correct copy of the Order Appointing

Receiver, filed April 19, 2012 in Wells Fargo Bank, National Association v. City of Stockton,

Superior Court of the State of California, County of San Joaquin, Case No. 39-2012-00277622-

CU-UD-STK.

2 Capitalized terms used but not defined herein have the meaning ascribed to them in the First Amended Plan for the
Adjustment of Debts of City of Stockton, California (November 15, 2013) [Dkt. No. 1204].
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5. Attached hereto as Exhibit D is a true and correct copy of the Memorandum Of

Points And Authorities In Support Of Plaintiff’s Application For Entry Of Default Judgment In

Validation Proceedings (C.C.P. § 860-870), filed December 22, 2006 in City of Stockton v. All

Persons Interested, etc., Superior Court of the State of California, County of San Joaquin, Case

No. CV030753.

6. Attached hereto as Exhibit E is a true and correct copy of the Judgment, filed

January 3, 2007 in City of Stockton v. All Persons Interested, etc., Superior Court of the State of

California, County of San Joaquin, Case No. CV030753.

7. Attached hereto as Exhibit F is a true and correct copy of excerpts from Debtor’s

Memorandum in Support of Confirmation of the First Amended Plan for Adjustment of Debts, In

re Connector 2000 Associates, Inc., U.S. Bankruptcy Court for the District of South Carolina,

Case No. 10-04467-dd [Dkt. No. 132].

8. Attached hereto as Exhibit G is a true and correct copy of a September 23, 2013

email from Lisa Gallegos to Johnston and Stacey Johnston Coleman with subject “RE: Stockton

heads up.” This document was produced by Franklin.

9. Attached hereto as Exhibit H is a true and correct copy of a print-out retrieved

from the Franklin Templeton Investments website for the Franklin California High Yield

Municipal Fund, showing “Total Net Assets” of $1,641,500,000 as of February 28, 2014 for all

share classes of the Franklin California High Yield Municipal Fund. This print-out was retrieved

from

https://www.franklintempleton.com/retail/app/product/views/fund_page.jsf?fundNumber=275 on

March 31, 2014.

10. Attached hereto as Exhibit I is a true and correct copy of a print-out retrieved

from the Franklin Templeton Investments website for the Franklin High Yield Tax-Free Income

Fund, showing “Total Net Assets” of $7,778,100,000 as of February 28, 2014 for all share classes

of the Franklin High Yield Tax-Free Income Fund. This print-out was retrieved from
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https://www.franklintempleton.com/retail/app/product/views/fund_page.jsf?fundNumber=230 on

March 31, 2014.

11. Attached hereto as Exhibit J is a true and correct copy of excerpts of testimony

from the Deposition of John Wiley, taken in this matter on March 6, 2014. It has been redacted

of information designated by counsel for Franklin as Confidential under the Order Governing The

Disclosure And Use Of Discovery Information And Scheduling Dates, Etc. [Dkt. Nos. 1224

(Case), 16 (Proceeding)], as amended by the Order Modifying Order Governing The Disclosure

And Use Of Discovery Information And Scheduling Dates, Etc. [Dkt. Nos. 1242 (Case), 18

(Proceeding)]. The City reserves its rights to challenge any or all of these designations.

12. Attached hereto as Exhibit K is a true and correct copy of excerpts of testimony

from the rough transcript3 of the Deposition of Charles Moore, taken in this matter on April 16,

2014.

13. Attached hereto as Exhibit L is a true and correct copy of excerpts of testimony

from the rough transcript4 of the Deposition of Frederick Chin, taken in this matter on April 18,

2014.

Executed this 21st day of April 2014, at Sacramento, California. I declare under penalty

of perjury under the laws of the State of California and the United States of America that the

foregoing is true and correct.

/s/ Patrick B. Bocash
Patrick B. Bocash

3 Given the amount of apparent typographical errors in the rough transcript, which at times render certain testimony
indecipherable, the City reserves its right to re-designate deposition testimony for Mr. Moore after it receives the
final draft of his deposition transcript.
4 Given the amount of apparent typographical errors in the rough transcript, which at times render certain testimony
indecipherable, the City reserves its right to re-designate deposition testimony for Mr. Chin after it receives the final
draft of his deposition transcript.

OHSUSA:757643506.1

Case 12-32118    Filed 04/21/14    Doc 1387



EExxhhiibbiitt AA

Case 12-32118    Filed 04/21/14    Doc 1387



JENNIFER JOHNSTON
March 6, 2014

916-248-5608
U.S. LEGAL SUPPORT

1

              UNITED STATES BANKRUPTCY COURT

              EASTERN DISTRICT OF CALIFORNIA

                   SACRAMENTO DIVISION

In re:

CITY OF STOCKTON, CALIFORNIA,   Case No. 12-32118(CMK)

                                Chapter 9
            Debtor.
_____________________________________

WELLS FARGO BANK, NATIONAL ASSOCIATION,
FRANKLIN HIGH YIELD TAX-FREE INCOME FUND, AND
FRANKLIN CALIFORNIA HIGH YIELD MUNICIPAL FUND,

            Plaintiffs.

Vs.

CITY OF STOCKTON, CALIFORNIA,

            Defendant.
_____________________________________

             DEPOSITION OF JENNIFER JOHNSTON

                 Thursday, March 6, 2014

                        11:19 a.m.

            555 California Street, 26th Floor

                San Francisco, California

REPORTED BY:

Kimberly A. Barrette

CSR No. 6671
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2

1 APPEARANCES:

2

3           For the FRANKLIN HIGH YIELD TAX-FREE INCOME
          FUND and FRANKLIN CALIFORNIA HIGH YIELD

4           MUNICIPAL FUND:

5

6             JONES DAY
            JAMES O. JOHNSTON, ESQ.

7             JOSHUA D. MORSE, ESQ.
            555 California Street, 26th Floor

8             San Francisco, California  94104
            415.626.3939

9             jmorse@jonesday.com

10

11

12           For CITY OF STOCKTON:

13

14             ORRICK, HERRINGTON & SUTCLIFFE, LLP
            NORMAN C. HILE, ESQ.

15             LESLEY DURMANN, ESQ.
            400 Capitol Mall, Suite 3000

16             Sacramento, California  95814
            916.329.7900

17             nhile@orrick.com

18

19           For CalPERS:

20

21             K & L GATES, LLP
            MICHAEL K. RYAN, ESQ.

22             JOHN CULVER, ESQ.  (Appeared via phone)
            925 Fourth Avenue, Suite 2900

23             Seattle, Washington  98104-1158
            206.370.8023

24             michael.ryan@klgates.com

25
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1                 SAN FRANCISCO, CALIFORNIA

2                  Thursday, March 6, 2014

3                         11:19 a.m.

4

5                     JENNIFER JOHNSTON,

6 Having been first duly sworn, was examined and testified

7                        as follows:

8

9                        EXAMINATION

10 BY MR. HILE:

11      Q.   Ms. Johnston, I'm Norman Hile, and I represent

12 the City of Stockton in the bankruptcy proceeding.

13           I'll be asking you questions in your capacity

14 as an individual witness and also as the person who's

15 been designated by Franklin to be the corporate person to

16 testify.

17           We'll get into that in a minute, but let me

18 ask some questions just to make sure we have the ground

19 rules.

20           Have you ever had your deposition taken

21 before?

22      A.   No.

23      Q.   I'm sure you've had a chance to meet with

24 counsel for Franklin, but let me just make sure that the

25 rules are clear between the two of us.
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1           Do you understand that you're under oath?

2      A.   Yes.

3      Q.   And do you understand that the oath is the

4 same oath as if we were in a courtroom with a judge

5 present?

6      A.   Yes.

7      Q.   Do you understand that when the deposition is

8 completed, you will have the opportunity to make any

9 corrections that you feel are necessary?

10      A.   Yes.

11      Q.   If you do make corrections, however, I will

12 have the opportunity to comment upon them if the case

13 goes to trial.

14           Do you understand that?

15      A.   Yes.

16      Q.   The reason I want you to understand that is

17 because I need your best testimony here today.

18           Do you understand that?

19      A.   Yes.

20      Q.   Okay.  Is there any reason why you can't give

21 your best testimony here today either because of

22 medications or other matters?

23      A.   No.

24      Q.   I'm going to be asking questions that focus on

25 the transaction in which Franklin Advisers purchased for
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1 Franklin Funds $35 million approximately worth of lease

2 revenue bonds for certain capital improvement projects.

3           Is that a transaction that you have in mind if

4 I talk about the bond transaction?

5      A.   Yes.

6      Q.   First of all, what is your current position?

7      A.   I'm a vice president and research analyst at

8 Franklin Advisers.

9      Q.   And what are your duties?

10      A.   I'm responsible for surveilling as well as

11 looking at new deals for the government tax-back and

12 tobacco sectors.

13      Q.   Do the bonds that we're here for today, would

14 that fit within the government section?

15      A.   Yes.

16      Q.   And to whom do you report?

17      A.   My direct manager is Thomas Walsh.  He's the

18 director of research.

19      Q.   And we just deposed Mr. Wiley.  How does your

20 position relate to what he does?

21      A.   I'm the analyst that would present the

22 materials to him as the portfolio manager.

23      Q.   Now, in doing the analysis that you do, what

24 types of things do you draw upon to do that analysis?

25           MR. JOHNSTON:  Objection.  Vague and ambiguous
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1 to the form of the question.  You can answer to the

2 extent you understand it.

3           THE WITNESS:  Are you talking about new deal

4 or surveillance?

5           BY MR. HILE:  Q.  Let's start with new deals.

6      A.   So for a new deal there would be an offering

7 statement, preliminary statement.  We would also look at

8 either audited financials or CAFR, depending on what the

9 municipality provides.  We would do research on

10 demographic information, tax pass information, property

11 values, debt and pension information.

12      Q.   Once you have done your research, do you

13 present a written report to Mr. Wiley, for instance, if

14 it's an investment that would be placed in one of the

15 high yield funds?

16      A.   Not immediately.

17      Q.   What happens immediately?

18      A.   Oh, immediately -- first before I do that, we

19 would have a conversation with the issuer, a phone call

20 usually, unless they choose to come visit us.

21           We would discuss any number of issues that are

22 pertinent to the deal.  Also might have conversations

23 with a banker or financial advisor.  Then we would have a

24 presentation, sit-down meeting between the analyst and

25 the portfolio manager.
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1           The analyst will present the deal -- what's

2 going on with the deal, trends, weaknesses, that sort of

3 thing.  Once a decision is made by the portfolio manager

4 to buy the deal, if we buy the deal, then a report is

5 written.

6      Q.   Now, in this case dealing with the bonds that

7 we're referring to for this case, when was the first time

8 that you learned about them?

9      A.   For the -- I don't know the exact date, at

10 some point in time I had a pricing.  The portfolio

11 manager would have told me about it.

12      Q.   Who would have been the portfolio manager?

13      A.   John Wiley.
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1      A.   I don't recall, but I would have talked to

2 somebody at RBC, and it's highly likely I spoke with a

3 financial advisor.  I don't recall, but that would be

4 normal protocol.

5      Q.   When you say a financial advisor, is that the

6 RBC financial advisor?

7      A.   No.  Del Rio, I believe, was the financial

8 advisor on the deal.

9      Q.   Okay.  Do you recall who it was at Del Rio?

10      A.   It would have been Ken Dieker.

11      Q.   Okay.  In your job, do you analyze investments

12 that are not high yield investments?

13      A.   Yes.

14      Q.   What percentage are high yield?

15      A.   I don't know.  I'd have to guess.

16      Q.   More than half?

17      A.   At the time?

18      Q.   Yes.

19      A.   At the time I would say 25 percent.

20      Q.   Twenty-five percent were high yield, okay.

21 And how do you define high yield?

22      A.   I would define that as below investment grade,

23 well, Triple B plus or below in grading.

24      Q.   What are the risks that are associated, in

25 your mind, with a high yield security?
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1      A.   A rating volatility due to credit change, also

2 pricing volatility as a result, market volatility.

3      Q.   When high yield funds are marketed at

4 Franklin, are the people who are selling interest in

5 these funds advised not to try to sell these types of

6 investments in high yield securities to people on fixed

7 incomes?

8      A.   I don't know.

9      Q.   Who was the portfolio manager for the High

10 Yield Tax-Free Income Fund in 2009?

11      A.   John Hopp.

12      Q.   What would have been his job with respect to

13 this particular bond transaction?

14      A.   The same as John Wiley.

15      Q.   Okay.  Is Mr. Hopp still with Franklin?

16      A.   No.

17      Q.   Do you know where he is?

18      A.   He lives in Norway.

19           MR. JOHNSTON:  It's beyond the subpoena power.

20 We could all go.

21           MR. RYAN:   It'd be a nice trip.

22           BY MR. HILE:  Q.  Who was the portfolio

23 manager for the California High Yield Municipal Fund at

24 the time these bonds were purchased?

25      A.   John Wiley.
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1      Q.   And is he still the portfolio manager for that

2 fund?

3      A.   Yes.

4      Q.   Since the bonds that are the subject of this

5 proceeding went into default, do you know whether any

6 other bonds that were held in the California High Yield

7 Fund have gone into default?

8      A.   I don't know.

9      Q.   How about for the Franklin High Yield Tax-Free

10 Income Fund?

11      A.   I don't know.

12      Q.   You're not aware of any, is that true?

13      A.   That's correct.

14      Q.   Now, when this transaction that turned out to

15 be the purchase of these bonds came back to your

16 attention, please describe for me what you did to do the

17 analysis of them.

18      A.   I would have started with a preliminary

19 offering statement, POS.  I would have reviewed that.  I

20 would have collected previous CAFRs, Stockton's CAFR.  I

21 would have used those CAFRs to create a spreadsheet that

22 summarizes the general fund.

23           I would have reviewed the information in the

24 documents.  And to supplement that information, I may

25 have gone to the State's Bureau of Labor Statistics
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1 looking for employment information.

2           I would have read news articles, had the

3 discussion with the City and possibly the banker

4 involved.  I would have sat down and discussed the credit

5 with the portfolio manager and then, upon purchase,

6 written up a report.

7      Q.   Okay.  Do you know if that report was written?

8      A.   Yes.

9      Q.   Okay.  And has been produced in this

10 litigation?

11      A.   Yes, it has.

12      Q.   Okay.  And if I were to look for it, what

13 would I look for?

14      A.   It would be a report that has -- the top of

15 the report would have the description of the bonds.  It

16 would be dated in the fall of 2009.

17      Q.   Okay.  And when you wrote that, who would you

18 then send it to?

19      A.   That is sent to our management, the management

20 of the department, as well as the portfolio managers in

21 any funds that would be interested in the bonds.

22      Q.   Did that report reflect what you had been told

23 by Mr. Moses?

24      A.   Yes.

25      Q.   Did it reflect what you'd been told by Ms. Van
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1 Auken?

2      A.   Yes, not in entirety.

3      Q.   Did it report what you'd been told by RBC?

4      A.   Yes.

5      Q.   And how about by Mr. Dieker?

6      A.   Yes.

7      Q.   Do you remember anything specific that Ms. Van

8 Auken told you about?

9      A.   No.

10      Q.   Now, when you put together this report, I

11 assume that there were other documents that you used to

12 put it together.  Have those been produced in this

13 litigation?

14      A.   Yes.

15      Q.   Okay.  Is there any information that you

16 learned from Mr. Moses during your analysis that has

17 turned out to be untrue?

18      A.   I don't remember exactly what he has told me

19 as opposed to what might have been in an official

20 statement or elsewhere.

21      Q.   So the answer is no?

22      A.   I don't know.

23      Q.   Don't know.

24           How about Ms. Van Auken, is there anything

25 that she told you that turned out not to be true?
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1      A.   I don't know.

2      Q.   How about from Mr. Dieker?

3      A.   I don't know.

4      Q.   How about from RBC?

5      A.   I don't know.

6      Q.   Okay.  So as you sit here today, there isn't

7 anything that you can particularly tell us that was told

8 to you when you were doing your analysis that turns out

9 to have been untrue, is that correct?

10      A.   Yes.  I don't remember.

11           MR. JOHNSTON:  If you need to clarify your

12 answer, please do.

13           THE WITNESS:  The City assured me that they

14 would never default and that they would make the right

15 decisions to avoid bankruptcy.

16           BY MR. HILE:  Q.  Who from the City told you

17 that?

18      A.   I couldn't tell you if Mr. Moses or Ms. Van

19 Auken told me that.  Probably Mark.  I believe he was the

20 primary speaker on the phone.
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7      Q.   Was it your understanding that the property

8 could be foreclosed upon by the -- by Franklin Funds

9 should the bonds go into default?

10           MR. JOHNSTON:  Objection, calls for a legal

11 conclusion.

12           BY MR. HILE:  Q.  Just asking for your

13 understanding.

14           MR. JOHNSTON:  You can answer to the extent of

15 your understanding.

16           THE WITNESS:  No.

17           BY MR. HILE:  Q.  Why not?

18      A.   The remedy upon default is the right of

19 possession, to take possession of the property and

20 another opportunity would be to re-let it.  Not

21 foreclose.

22      Q.   So it's your understanding that Franklin could

23 actually take possession of the golf courses and the

24 park?

25      A.   Upon default, yes.
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1      Q.   Okay.  Is it your understanding that Franklin

2 has the ability to sell the properties?

3      A.   No.

4      Q.   Did Franklin -- did you or, to your knowledge,

5 anyone at Franklin do any independent appraisal of the

6 three properties that were being leased, the park and the

7 two golf courses?

8           MR. JOHNSTON:  Objection, ambiguous as to

9 time.

10           BY MR. HILE:  Q.  I'll say at the time that

11 you were working on your report and leading up to the

12 time the bonds were purchased.

13      A.   No.
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1      Q.   Other than Mr. Wiley, Mr. Walsh, perhaps you,

2 was there anyone else involved in the decision to acquire

3 these bonds for the funds?

4      A.   Not that I recall.

5      Q.   What were Franklin's motivations for entering

6 into the lease financing transaction?

7      A.   Generally to purchase securities that provide

8 stable tax-free income and repayment of principal at

9 maturity.

10      Q.   When you say "stable," what do you mean?

11      A.   Generally interest is paid twice a year.

12      Q.   Now, at the time that Franklin purchased these

13 bonds, there had been reports in the press that Stockton

14 was -- had been considering bankruptcy protection.  And

15 what was the reason that you decided to purchase the

16 bonds regardless of those reports?

17      A.   We didn't think they would file bankruptcy.

18      Q.   Why not?

19      A.   Because we felt that they would make the right

20 decisions to avoid it.

21      Q.   And Franklin was willing to take that chance?

22      A.   Correct.

23      Q.   Okay.  Now, what were the reasons that you

24 thought that Stockton would be able to avoid bankruptcy?

25      A.   At the time we had bought the bonds,
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1 management was able to negotiate with its unions and

2 control expenses to provide for ongoing payment of debt,

3 among other things.

4      Q.   Were you -- did you analyze the CalPERS

5 obligation of the City as of September of 2009?

6      A.   Yes.

7      Q.   What were Franklin's conclusions with respect

8 to that?

9      A.   At the time in 2009 the pension fund was still

10 well-funded and the borrowing costs at the time were

11 manageable.
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9      Q.   Now, you've answered in your personal capacity

10 with respect to what you did with respect to due

11 diligence related to this transaction.

12           As the corporate representative, is there

13 anything else that you know of that Franklin Advisers did

14 to perform due diligence for the purchase of these 2009

15 lease revenue bonds?

16      A.   The portfolio manager, John Wiley would have

17 done research of what was going on in the market,

18 interest rates, supply, those types of considerations as

19 well.

20      Q.   Have you seen any of that result of that

21 analysis?

22      A.   No.
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1      A.   Yes.

2      Q.   Okay.  So I understand that you may not have

3 been privy personally to this, but as the corporate

4 representative, Mr. Wiley would have -- Mr. Wiley did

5 transmit the bid to whom at the City?

6      A.   It wouldn't have been to the City.  It would

7 have been to RBC.

8      Q.   And who at RBC?

9      A.   Our salesperson at the time was Karl Hummel.

10      Q.   Was the interest rate that Franklin Advisers

11 asked for in the bid higher than what had been previously

12 offered?

13           MR. JOHNSTON:  Objection to the form of the

14 question, ambiguous as to "previously offered."

15           THE WITNESS:  I don't know what time frame

16 you're talking about.

17           BY MR. HILE:  Q.  At the time that the bid was

18 submitted, was it a different interest rate than what RBC

19 had proposed?

20      A.   I don't know the answer to that.

21           MR. JOHNSTON:  I do not believe that's fairly

22 within the scope of your designated topics.

23           BY MR. HILE:  Q.  Who on behalf of Franklin

24 reviewed the official statement and the other documents,

25 including the indenture and the leases, for this
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1 transaction?

2      A.   I did.

3      Q.   Okay.  Anyone else?

4      A.   No.  I assume you mean at Franklin.

5      Q.   Yes.

6      A.   No.

7      Q.   When you reviewed them, was this the first

8 time that you had reviewed documents for a lease

9 financing?

10           MR. JOHNSTON:  Objection to the form of the

11 question as to vague, as to what you mean by "lease

12 financing."

13           BY MR. HILE:  Q.  Do you know what an

14 Offner-Dean financing is?

15      A.   Yes.

16      Q.   Is this the first time that you had seen

17 documents for an Offner-Dean transaction or had you seen

18 them before?

19      A.   In my career?

20      Q.   Yes.

21      A.   I have seen them before.

22      Q.   Did you, as the person from Franklin who was

23 looking at the documents, review them to see whether or

24 not they were consistent with what you had seen before in

25 other Offner-Dean transactions?
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1      A.   Yes.

2      Q.   Had you in the past recommended that Franklin

3 purchase lease transactions that were Offner-Dean type

4 lease transactions?

5      A.   Yes.

6      Q.   How many?

7      A.   I don't know.

8      Q.   More than five?

9      A.   Yes.

10      Q.   In an Offner-Dean transaction, what do you

11 understand is the security for the payment on the bonds?

12           MR. JOHNSTON:  Objection, calls for a legal

13 conclusion.

14           BY MR. HILE:   Q.  Just asking for your

15 understanding.

16      A.   So debt service payments are made -- generally

17 they are not always exactly the same, but they are

18 generally an appropriation from the general fund.  There

19 could be other revenues also available to make those

20 payments.

21      Q.   Anything else?

22      A.   That's generally it.

23      Q.   So the answer is there's nothing else that you

24 can add to that?

25      A.   No.
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1      Q.   Now, the third category that I have here,

2 which relates similar to what we were talking about, is

3 the process by which Franklin evaluated and determined to

4 invest in the 2009 LRBs, and it has a list of things.

5           Let me start with the first one.  Have you

6 told me every person employed or engaged by Franklin or

7 any of its affiliates that were involved in evaluating

8 and determining to invest in the 2009 lease revenue

9 bonds?

10      A.   To the best of my memory.

11      Q.   Okay.  Looking at Category 3B, what criteria

12 was Franklin using to evaluate the 2009 lease revenue

13 bonds?

14      A.   We don't really have criteria.  We have the

15 requirements of our prospectus that tell us what we can't

16 buy or can buy.

17      Q.   Okay.  What are those?

18      A.   So for the California High Yield Municipal

19 Bond Fund, they have to be a tax exempt bond issued

20 within the State of California or a United States

21 territory.  They have to be tax exempt.

22           For the high yield funds, those can

23 technically be investments from any state in the union

24 and its territories, as well as having to, of course, be

25 tax free.
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8      Q.   Okay.  So with respect to pricing volatility,

9 what was considered by Franklin with respect to their

10 decision to purchase the lease revenue bonds?

11      A.   In the event these were to be downgraded, that

12 would likely result in a change in the market price of

13 the bonds.  There's a negative outlook on these bonds,

14 recognizing a downgrade was possible.

15      Q.   That was considered, I assume?

16      A.   Yes.

17      Q.   Okay.  Did Franklin consider the risk that

18 Stockton might have to file for bankruptcy in its

19 analysis?

20      A.   Yes.

21      Q.   This is Category E.

22           Was Franklin aware of any other potential

23 buyers for the lease revenue bonds?

24      A.   No.

25      Q.   Did Franklin take that fact into account that
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1 valuations of the properties as defined here to be the

2 golf courses and Oak Park that Franklin performed or

3 asked to be performed or which you are aware?

4      A.   No.

5      Q.   Was Franklin -- when we say of "which you are

6 aware," was Franklin shown any appraisals for those

7 specific properties during the period leading up to the

8 purchase of the bonds?

9      A.   Just the information in the preliminary

10 official statement.

11      Q.   Okay.  And that is -- there is a page with a

12 chart on it, that's it?

13      A.   Correct.

14      Q.   None of the underlying information was shown

15 to you?

16      A.   That's correct.

17      Q.   Okay.  Did you ask for it?

18      A.   No.

19      Q.   Category Number 5 again on page 6 talks about

20 the nature of the collateral that would support the

21 secured loan transaction referred to by Franklin in its

22 complaint in the adversary proceeding.

23           Now, have you read the complaint in the

24 adversary proceeding?

25      A.   Yes.
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1      Q.   Are you familiar, then, with the statement in

2 the complaint that is referred to here with respect to

3 what Franklin claims as the secured loan transaction and

4 what the security would be?

5           MR. JOHNSTON:  I'll object to the form of the

6 question as ambiguous and vague.

7           Do you have the complaint that she can look

8 at?

9           MR. HILE:  I don't.

10           BY MR. HILE:  Q.  Well, let me ask it this

11 way.

12           Other than the lease payments, is there any

13 collateral that you are aware of that is provided for in

14 the bond documents?

15      A.   Yes.

16           MR. JOHNSTON:  I will object to the extent it

17 calls for a legal conclusion.  You can now answer in your

18 capacity as a 30(b)(6) witness, a Franklin

19 representative.

20           BY MR. HILE:  Q.  What is that that you said

21 "yes" to?

22      A.   In addition to the debt service payments that

23 would be made from the general fund appropriation or

24 other revenues in this case, PFFs, upon its default there

25 is a right to possess the property, the collateral.
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1           Additionally, it could be do something to

2 maximize the value, we could re-let it, the properties.

3           Additionally, we would have the right to sue

4 the City every time a debt service payment was missed.

5      Q.   Okay.  Let's talk about the first one of those

6 for a second.  A right to possess the property,

7 collateral.  There is not a right, as you understand it,

8 is there, to sell the property?

9      A.   Correct.

10      Q.   There is no such right?

11      A.   That's correct.

12      Q.   So in possession of it, what would that

13 consist of?

14           MR. JOHNSTON:  I'll object to the extent it

15 calls for a legal conclusion.

16           You can answer with that caveat.

17           THE WITNESS:  Can you reask the question?

18           BY MR. HILE:  Q.  Sure.  With respect to

19 possession of the properties, what would that consist of?

20           MR. HILE:  Same objections.

21           MR. JOHNSTON:  Yes, I will also object that

22 that's an ambiguous question.

23           But if you understand what he's asking for,

24 you may answer it.

25           THE WITNESS:  I think I do.  Which is that we
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1 would have the right to exercise the remedies.  We could

2 evict the City and do a variety of things with the

3 property.

4           BY MR. HILE:  Q.  That right being what?

5           MR. JOHNSTON:  Same objection.

6           THE WITNESS:  To my knowledge, we could hold

7 it, we could re-let it.  That's my knowledge.

8           BY MR. HILE:  Q.  Anything else?

9      A.   Not that I'm aware.

10      Q.   Let's look at Category Number 6, Franklin's

11 plans or proposed use of the properties in the event that

12 Franklin takes possession of the properties including any

13 planned changes in the use and operation of the

14 properties.

15           Are there plans that Franklin has to take

16 possession of the properties and use them for another

17 use?

18           MR. JOHNSTON:  Objection, ambiguous, "another

19 use."

20           THE WITNESS:  We have not made any decisions.

21           BY MR. HILE:  Q.  So there are no plans to

22 take possession of the properties, correct?

23           MR. JOHNSTON:  Objection, misstates the

24 testimony.

25           THE WITNESS:  We have made no decisions.
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1           (Exhibit 3011 was marked.)

2           BY MR. HILE:  Q.  Ms. Johnston, the reporter

3 has marked as Exhibit 3011 a multi, multi-page document.

4           The first page is entitled, "Due issue, Full

5 Book Entry," and the title is $35,080,000 Stockton Public

6 Financing Authority Lease Revenue Bonds, 2009 Series A

7 (Capital Improvement Projects)," and it's dated August

8 20th, 2009.  Do you recognize this document?

9      A.   Yes.

10      Q.   What is it?

11      A.   It's the final official statement for the 2009

12 financing.

13      Q.   Did you receive it?

14      A.   Yes.

15      Q.   Okay.  And now we're talking about you

16 personally?

17      A.   Okay.

18      Q.   Do you know whether anyone else at Franklin

19 received it?

20      A.   I don't know.

21      Q.   How long before the actual purchase of the

22 bonds did you receive this?

23      A.   This is generated after the transaction has

24 been completed.

25      Q.   Okay.  So this version 3011 was provided after
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1 the purchase?

2      A.   Correct.

3      Q.   But you did see a preliminary offering

4 statement; is that correct?

5      A.   That's correct.

6      Q.   Was there any other versions of the offering

7 statement that you saw before the bonds were purchased?

8      A.   I don't remember.

9      Q.   When you get an offering statement or OS, like

10 this, after the purchase, do you review it to make sure

11 that it's similar to what you had seen in the preliminary

12 stages as a general rule?

13      A.   Yes.

14      Q.   Did you do that in this instance?

15      A.   I believe so.

16      Q.   Okay.  When you did that, did you find

17 anything in it that was different or a surprise to you

18 from what you'd read before?

19      A.   Different, yes.

20      Q.   What was different?

21      A.   There's final pricing information, that sort

22 of stuff, final debt service payment chart would be

23 included in this version.

24      Q.   Okay.  Can you show those to me, please?

25      A.   So on page -- this is not numbered.  It's the
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1 second physical piece of paper.

2      Q.   Uh-huh.

3      A.   It shows the final size of each term, the

4 coupon payment and the pricing yield.  That would not be

5 in a preliminary version.

6      Q.   Okay.

7      A.   There's the potential -- I don't recall

8 specifically, but the information on page 5, it's

9 possible it will be changed between the two versions once

10 the final pricing is done.  It's page 5 numbered.

11      Q.   Yes, okay.

12      A.   Page 7, this information would be updated in

13 the final version.  Page 13, the debt service schedule.

14      Q.   What would be different about that?

15      A.   It's usually blank.  I don't recall exactly

16 what was in the preliminary.  It's usually blank in a

17 preliminary official statement, because we don't know

18 what the interest costs are, as no coupon has been

19 determined.

20      Q.   Okay.

21      A.   That's probably it.  I don't know if you want

22 me to go through the whole thing.  I'm not going to

23 remember other types of things, but it's generally

24 information like that that's not available at the time of

25 the preliminary version.
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1      Q.   Okay.  I appreciate that.

2           When you got this, did you review it to

3 confirm that the information that had not been right

4 before or was different from before was satisfactory?

5      A.   I guess I don't quite understand your

6 question.  The information that I provided is purely just

7 -- I mean, I review it because I recalculate things based

8 on final interest costs --

9      Q.   Right.

10      A.   -- if that's what you mean.

11      Q.   Yes.

12      A.   Yes, I would go through that.  That's the

13 information that would be utilized in the final version

14 of the report.

15      Q.   Okay.  And that information upon your review

16 was what you had expected it to be?

17      A.   Yes.

18      Q.   Any surprises?

19      A.   Not that I recall.

20      Q.   Now, before you saw this particular offering

21 statement for this transaction, how many lease revenue

22 bond transactions had you been involved in analyzing?

23      A.   In my career?

24      Q.   Yes.

25      A.   Hundreds.
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1      Q.   Hundreds, okay.

2      A.   I mean, I'm guessing -- but, you know, I've

3 been doing it for 20 years, so --

4      Q.   Okay.  And how many of those lease revenue

5 bond transactions, I understand there were many of them,

6 were for California cities or governmental entities?

7      A.   I don't know.  I would guess -- lease

8 financing is a tool most popular in California, so I

9 would say a majority.

10      Q.   Okay.  And were the documents that were

11 generated for this lease revenue bond transaction -- that

12 being the official statement, the indenture, the lease

13 agreements -- were they all similar to what you had seen

14 before?

15      A.   Yes.

16      Q.   So the transaction, as a structure, was

17 something that you were familiar with, is that correct?

18      A.   Yes.

19      Q.   At the time that you reviewed the official

20 statement for this transaction, had you ever had a lease

21 revenue bond go into default?

22      A.   Me personally, I can't recall if it was a

23 lease revenue structure or a certificate of

24 participation, but there has been one other deal.

25      Q.   Okay.  Was that was before this?
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1      A.   Correct.

2      Q.   Okay.  Do you remember what city or

3 government?

4      A.   It was not in California.  Actually, I believe

5 it was a revenue bond, now that I'm thinking about it.

6           Revenue bond in a revenue structure, not a

7 lease revenue bond.

8      Q.   Okay.  So as far as --

9      A.   But we're going way back.

10      Q.   No, I understand.  As far as lease revenue

11 bond transactions, this is the first one that you're

12 aware of that you've been involved with that went into

13 default?

14      A.   That I've been involved in, yes.

15      Q.   Okay.  Are you aware of any others that

16 Franklin has purchased for placement into its High Yield

17 Tax-Free Fund or for its California High Yield Tax-Free

18 Fund that went into default?

19      A.   Not for certain.  I'd have to verify the

20 structure of the deal.

21      Q.   Okay.

22      A.   So I don't know.  Can I clarify?  You're

23 talking about at the time of the deal?

24      Q.   Yes.  Let me then ask the next question.

25           For you, personally, are there any other lease
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1 revenue transactions that have gone into default since

2 the time of this deal, that being September of '09?

3      A.   Lease revenue?  Yes.

4      Q.   Was that --

5      A.   Actually, I'm sorry, that's incorrect.  I'm

6 sorry.  No.

7      Q.   No, okay.

8           If you look at Page 11, please, I'm using the

9 pagination in the document itself.  There is at the

10 bottom of the page some upper-case language that starts,

11 quote, "The 2009 bonds are limited obligations of the

12 authority."

13           Do you see that?

14      A.   Yes.

15      Q.   Is this language something which you had seen

16 before in other lease revenue bond transactions?

17      A.   In general, yes.  Obviously this is specific

18 to an entity in San Joaquin County.

19      Q.   All right.  So the first sentence there, which

20 is not limited to San Joaquin County, is language you had

21 seen.

22           Then the second sentence is, correct me if I'm

23 wrong, is language that you would see, just that it's

24 specific to San Joaquin County because that happens to be

25 the place where these bonds were issued?
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10           BY MR. HILE:  Q.  Let's go back to the OS, if

11 you don't mind.

12      A.   I'm with you.

13      Q.   On Page 17 there's a Limited Recourse on

14 Default section of the official statement, and the second

15 sentence of this section says, "The trustee has no

16 interest in the authorities titled to the property and

17 has no right to terminate the lease agreement or re-enter

18 or relet the property."

19           Is that language that you had seen before in

20 transactions that you had done for lease revenue bonds?

21           MR. JOHNSTON:  Objection.  Asked and answered.

22           THE WITNESS:  Yes.

23           BY MR. HILE:  Q.  On the next page, Page 18,

24 in the first full paragraph it begins "Events of

25 Default," it lists among those, Number 4, "The filing of
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1 a voluntary petition in bankruptcy, failure by the City

2 to properly lift any execution garnishment or attachment

3 or adjudication of the City as a bankruptcy or assignment

4 by the City for benefit of creditors," and it goes on.

5           Is that language about the filing of a

6 voluntary petition in bankruptcy something which was

7 standard language for a lease revenue bond at the time?

8           MR. JOHNSTON:  Objection.  Asked and answered.

9           THE WITNESS:  Yes.

10           BY MR. HILE:  Q.  And under Limitations on

11 Remedies, the second paragraph talks about under Chapter

12 9 of the Bankruptcy Code there are no involuntary

13 petitions in bankruptcy.

14           Again, is that language you had seen before?

15           MR. JOHNSTON:  Same objection.

16           THE WITNESS:  Yes.

17           BY MR. HILE:  Q.  Now, on Page 27 of the

18 official statement there is a section called Discussions

19 Regarding Concerns of the City's General Fund Solvency,

20 and it begins with a discussion of the article in the

21 record, the Stockton Record.

22           This language is not language that you had

23 seen before in an offering statement, is it?

24      A.   By another issuer?

25      Q.   Yes.
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1      A.   Correct.  It just pertains to something for

2 Stockton.

3      Q.   Specifically.  And so it's correct, is it not,

4 that you had never seen before in an official statement a

5 discussion of the concerns regarding a City's general

6 fund solvency or potential for going into bankruptcy, had

7 you?

8      A.   I'm going to be guessing, but I have been

9 following the sector through the Orange County

10 bankruptcy.

11           I would imagine language following Orange

12 County deals since then has had similar language or

13 talked about these types of things.

14      Q.   Well, let me make sure I understand.  I

15 understand that after the Orange County bankruptcy there

16 may have been references to the potential for an issuer

17 to go into bankruptcy as one contingency.

18           But have you ever seen one where the specific

19 issuer discloses that it has itself been in a situation

20 where it has considered bankruptcy before issuing this

21 debt?

22           MR. JOHNSTON:  Objection.  That misstates the

23 document and the facts in evidence.

24           THE WITNESS:  I mean, I would answer the same

25 way.  I'm pretty sure every Orange County official
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1 statement after the bankruptcy referenced the fact that

2 they had been in bankruptcy and that whole process,

3 unless I'm not understanding your question.

4           BY MR. HILE:  Q.  Have you ever seen the

5 possibility of bankruptcy discussed for a city that had

6 not yet been in bankruptcy?

7      A.   Not that I can recall.

8           (Exhibit 3012 was marked.)

9           MR. HILE:  For the record, Exhibit 3012 is a

10 document entitled Indenture of Trust by and between the

11 Stockton Public Financing Authority and Wells Fargo Bank

12 National Association as Trustee, and it shows it's

13 relating to a $35,080,000 Stockton Public Financing

14 Authority Lease Revenue Bonds, 2009 Series A.

15           BY MR. HILE:  Q.  Have you seen the Indenture

16 of Trust before, Ms. Johnston?

17      A.   No.

18      Q.   Is this a document which was provided to

19 Franklin upon the completion of the purchase of these

20 bonds?

21      A.   It's summarized in the official statement.

22      Q.   Okay.  But you didn't personally read it?

23      A.   That's correct.

24      Q.   Let me just ask, on the upper right-hand

25 corner it has a series of dates.  Can you tell me what
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1 that means?

2      A.   I cannot.

3      Q.   Had you seen earlier versions of the Indenture

4 of Trust before the September closing of this bond deal?

5      A.   No.

6      Q.   Have you ever read an Indenture of Trust in a

7 lease revenue bond transaction?

8      A.   No, not in this format.

9      Q.   Who at Franklin would have received the final

10 documents related to this issuance for its -- for

11 Franklin's records?

12      A.   This is held at the trustee.

13      Q.   Okay.  So this would be -- Wells Fargo would

14 receive this particular document?

15      A.   Correct.

16      Q.   And you would not get a copy of it at

17 Franklin?

18      A.   We could ask for it.

19      Q.   But typically you don't?

20      A.   We rely on the official statement.

21      Q.   Okay.  Is the same true with respect to the

22 lease agreement between the Public Financing Authority

23 and the City of Stockton?

24      A.   Yes.

25      Q.   So that would not be provided to you?
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1      A.   Not unless we asked for it.

2      Q.   Would it go to the trustee?

3      A.   The trustee would have it.

4      Q.   Okay.  And how about the site and facility

5 lease itself, is that something that would go to the

6 trustee?

7      A.   Correct.

8      Q.   During the course of your analysis of this

9 lease revenue bond deal, did you review drafts of the

10 indenture?

11      A.   No.

12      Q.   How about of the lease?

13      A.   No.

14      Q.   Who would be reviewing those on Franklin's

15 behalf?

16      A.   We rely on the official statement.

17      Q.   So for all of the lease revenue bond deals

18 that you have reviewed over the years, have you ever seen

19 the indenture itself?

20      A.   I believe I have in a couple of New York

21 deals.

22      Q.   Never seen one for a California deal?

23      A.   Not that I recall.

24      Q.   I'm going to apologize if I've asked you this

25 question before.  It's been a long day.  I asked a lot of
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1 questions to Mr. Wiley.

2           At the time that Franklin purchased these

3 bonds in 2009 -- I'm asking this of you personally --

4 were you aware of the operating deficits for the golf

5 courses that were two of the properties that were subject

6 to the leases in this case?

7      A.   Yes.

8      Q.   Okay.  Had you analyzed the profits and losses

9 for those golf courses over a period of time?

10      A.   No.

11      Q.   What did you look at?

12      A.   I inquired about that in a phone conversation

13 with the City.

14      Q.   Okay.

15      A.   Our security under the lease is a general fund

16 obligation of the City, and the City intended to pay --

17 use PFFs, so not revenues of the golf course.  So an

18 in-depth analysis was not necessary.

19      Q.   Okay.  But what was your analysis as to what

20 would happen if the bonds went into default and you were

21 trying to recover through your rights under these leases

22 to these properties, what was your analysis there?

23           MR. JOHNSTON:  Objection to the extent it

24 calls for a legal conclusion.

25           THE WITNESS:  I think at the time the bonds
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1 were issued we felt the City was not going to default and

2 would not choose to.

3           BY MR. HILE:  Q.  So is it fair to say that

4 you were not relying in any way upon recovering on these

5 bonds in a case of a default from the golf course

6 properties' revenues?

7           MR. JOHNSTON:  Objection.  Misstates the

8 testimony.

9           THE WITNESS:  Correct.  The revenues of the

10 golf course are not pledged.

11           BY MR. HILE:  Q.  Okay.  And from what you had

12 seen, they weren't going to be profits that were spun off

13 through operations of the golf courses, isn't that true?

14      A.   Well, I wouldn't know if the City were going

15 to make decisions to change management or something like

16 that, so there's always the potential they could make

17 decisions to change that.

18      Q.   Okay.  And why would it be the City who would

19 make those changes?

20      A.   Because they operate the golf course.

21      Q.   Okay.  Even if there's a default?

22      A.   I hadn't thought about it in that context.

23      Q.   Okay.  So is it fair to say you were not

24 looking to any spin-off or revenue from the golf courses

25 to satisfy the interest payments on these bonds?
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1      A.   Correct.

2      Q.   And you did understand that the golf courses

3 were operating at a deficit when Franklin purchased these

4 bonds, correct?

5      A.   Yes.

6      Q.   Has there been any attempt, since the bonds

7 went into default, to see how the golf courses are doing

8 financially?

9           MR. JOHNSTON:  I'll caution the witness not to

10 disclose privileged information and analysis prepared in

11 anticipation for litigation.

12           THE WITNESS:  I'm not going to answer.

13           BY MR. HILE:  Q.  Anything you could say would

14 be privileged?

15      A.   Yes.

16           MR. JOHNSTON:  That's fair to say.

          

        

25      Q.   Okay.  And what were you told?
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23           (Exhibit 3015 was marked.)

24           BY MR. HILE:  Q.  Exhibit 3015, Ms. Johnston,

25 is Bates numbered FRK 002041 through 44.  It appears to
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1 be an e-mail string that you were copied on, and the date

2 range is in December of 2013.  Let me just ask, who is

3 Christopher Franta?

4      A.   He is an employee.  I'm not -- I don't know

5 who he works for, but he is under the umbrella of our

6 organization.

7      Q.   Okay.  Is he a press relations person?

8      A.   No.  He works on our sales side.

9      Q.   Okay.  Have you seen this document before?

10      A.   Yes.

11      Q.   Now, on the first page -- understanding that

12 this is an e-mail string, so you kind of have to read it

13 backwards --

14      A.   Mm-hmm.

15      Q.   -- but on the first page what I wanted to

16 focus on was the Stockton update e-mail and the language

17 that goes down there with a bunch of bullets.

18           Do you know who wrote this?

19      A.   I'm not a hundred percent sure, no.

20      Q.   After the subject line, Mr. Franta says, "See

21 below for the note after discussing with Jen."

22           Was this Stockton update e-mail that has the

23 bullets something that was discussed with you?

24      A.   Probably.  I don't recall the conversation,

25 but --
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1      Q.   Have you seen the Stockton update e-mail text

2 that goes below the Stockton update e-mail down to,

3 "Again we continue to work hard to try to maximize

4 shareholder value"?

5      A.   I don't recall, but I assume I read the

6 e-mail.

7      Q.   Okay.  Is the e-mail accurate from your

8 perspective?

9      A.   Accurate in terms of what?

10      Q.   Of what the update says?  I'm talking about

11 the points that are in the bullets.

12      A.   Yes.

13      Q.   Okay.  The second bullet says, "Exposure in

14 the two funds (high yield tax-free and California high

15 yield municipal fund) is very low."

16           What does that mean?

17      A.   Exposure looking at percentage of total net

18 assets is very low.  It's not a primary holding in our

19 funds.

20      Q.   As far as total net assets, that would be of

21 the entire funds, each fund?

22      A.   Correct.

23      Q.   And have you made a calculation to determine

24 what percentage of the total assets in each fund is

25 comprised of this 35 million 800- -- I'm sorry -- 80,000
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1 dollar credit?

2      A.   Yes.
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1 financial situation of any of the funds' investors,

2 correct?

3           MR. JOHNSTON:  Objection, asked and answered.

4           THE WITNESS:  No.

5           MR. RYAN:  I'm just trying to get a sense of

6 where the statement comes from and if you know anything

7 that could help me to see if this statement has any

8 support in actual factual data.  That's all I'm trying to

9 get at.

10           MR. JOHNSTON:  The witness has answered that.

11           THE WITNESS:  I do not personally have that

12 information.

13           MR. RYAN:  That's all the questions I have.

14 Thank you.

15           MR. HILE:  Thank you, Ms. Johnston.

16 Okay.  That's it.

17           THE REPORTER:  Mr. Ryan, you're taking copies?

18           MR. RYAN:  Yes, let's get a copy.

19           THE REPORTER:  No rough?

20           MR. RYAN:  No rough and no exhibits with the

21 E-tran.

22

23           (Deposition concluded at 3:10 p.m.)

24                           * * *

25
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1 STATE OF CALIFORNIA   )
                      )

2 COUNTY OF SACRAMENTO  )

3

4           I, Kimberly A. Barrette, a Certified Shorthand

5 Reporter, do hereby certify:

6           That prior to being examined, the witness in

7 the foregoing proceedings was by me duly sworn to testify

8 to the truth, the whole truth, and nothing but the truth;

9           That said proceedings were taken before me at

10 the time and place therein set forth and were taken down

11 by me in shorthand and thereafter transcribed into

12 typewriting under my direction and supervision;

13           I further certify that I am neither counsel

14 for, nor related to, any party to said proceedings, nor

15 in any way interested in the outcome thereof.

16           In witness whereof, I have hereunto subscribed

17 my name.

18

19 Dated:   March 17, 2014

20

21 __________________________________

22 Kimberly A. Barrette
CSR No. 6671

23

24

25
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